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IN THE COURT OF THE SESSIONS JUDGE :: ::  :: TINSUKIA

District: Tinsukia

Present: Sri P.J. Saikia, 

Sessions Judge, 

Tinsukia

Criminal Revision Case No. 54 (3) of 2017

Sri Mintu Borthakur

S/o- Gokul Borthakur

R/o- Dholla Miri Pathar

P.O & P.S- Dholla

Dist. Tinsukia, Assam .......................... Petitioner

-Versus -

1. Md. Araf Alam

S/o-  Md. Fayaz Alam

2. Md. Fayaz Alam

S/o- Not known

Both are R/o- Telliapatty

P.O & P.S-  Dholla
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District- Tinsukia, Assam ......................... Respondents

 Appearance: 

B. Dutta

Advocate   ........................ For the Petitioner 

Sri Brijesh Mishra

Advocate      ..................... For the Respondents

Date of Argument:   07/04/2018

Date of Judgment:    20/04/2018

 J   U   D   G   M   E   N   T

1.        This revision petition is directed against the order dated

09/08/2017, passed by the Ld. Executive Magistrate, in case

no. 65 of 2017.

 FACTS OF THE CASE

2.  The  present  petitioner  had  lodged  an  ejahar  on

16/06/2017 before the Dholla P.S, alleging that his shop house

situated at Dholla Bazar was put under lock and key by the

respondent Araf Alam. In fact, the matter came to the notice of

the petitioner when he went to the shop to hand it over to his

tenant Smti Chipra Das. The petitioner also alleged that the

respondent Araf  Alam and his father  Fayaz Alam refused to

open the lock of the door of the shop. 

3. On receipt of the ejahar, Dhola P.S registered a Non-FIR

case, u/s 106 Cr.P.C and forwarded the same to the Office of

the  Deputy  Commissioner,  Tinsukia.  Thereafter,  on
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27/06/2017, the Officer-in-Charge of Dhola P.S made a prayer

to the Ld Deputy Commissioner, Tinsukia for passing an order

attaching the disputed shop u/s 145 Cr.P.C. Thereafter the Ld.

Executive  Magistrate  in  case  no.  65  of  2017  drew  up  a

proceeding  u/s  106 and 145 of  the  Cr.P.C  vide  order  dated

09/08/2017. 

4. By moving the present revision petition, the petitioner

has submitted that the dispute regarding the shop house is a

private dispute and there is no possibility of breach of public

peach and tranquility. The petitioner has also claimed that the

order dated 09/08/17 was passed without hearing him. 

   POINT FOR DETERMINATION

 5.   The  only  point  for  determination  in  this  revision

petition,  is  as  to  whether  the  Ld.  Executive  Magistrate  has

erred while passing the order dated 09/08/2017? 

DECISION AND REASONS THEREOF

6.      The case of the petitioner is that his shop house was

illegally put under lock and key by the respondent Araf Alam.

There is no doubt that this is a private dispute between two

parties.  

7.  In Madhu  Limaye  and  another  v.  Sub-Divisional

Magistrate and others,  AIR 1971 S.C.  2486,  the Supreme

Court while considering the scope of Section 107 of the Code

of  Criminal  Procedure  held  that Section  107 of  the  Code  of

Criminal  Procedure  is  aimed  at  persons,  who  cause  a

reasonable apprehension of conduct likely to lead to a breach

of  the  peace  or  disturbance  of  the  public  tranquility.  This

provision is in aid of orderly society and seeks to nip in the bud

conduct subversive of the peace and public tranquility.

https://indiankanoon.org/doc/1914745/
https://indiankanoon.org/doc/1914745/
https://indiankanoon.org/doc/496236/
https://indiankanoon.org/doc/496236/
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8. Section 107 of the Code is one of the Sections contained

in Chapter VIII of the Code dealing with security for keeping

the  peace  and  good  behaviour.  The  Section  is  intended  to

prevent local clashes between persons over property or other

objects of disagreement. It is preventive and not punitive; in

other words, the Section is not intended for the punishment of

past offences but for the prevention of acts that may amount

to or lead to a breach of the peace hereafter. As the matter

affects  the liberty  of  the subject  who might  not  have been

found guilty of an offence, it is essential that the power should

be  exercised  strictly  in  accordance  with  law.  As  the

proceedings  under  the  Section  are  not  meant  to  be  penal

provisions  for  dealing  with  any  offences  but  only  for

maintaining public peace and tranquillity not only expeditious

action is called for but prompt dealing with the matter is also

absolutely necessary.

9. The provision of   S.  107 Cr.P.C have been explained by

the Hon'  ble  Apex Court  in  Ramnarain Singh v. State of

Bihar- AIR 1972 SC 2225 in following terms:

"Under Section  107 of  the  Code  of  Criminal  Procedure,  a

Presidency  Magistrate,  District  Magistrate,  Sub-divisional

Magistrate or Magistrate of the first class may require a person

to  show cause why he should  not  be ordered to execute a

bond,  with  or  without  sureties,  for  keeping the peace for  a

period not exceeding one year as the Magistrate thinks fit to

fix, if such Magistrate is informed that the said person is likely

to commit breach of peace or disturb public tranquillity or to

do any wrongful  act  that may occasion breach of peace, or

disturb public tranquillity and if the Magistrate is further of the

opinion that there is sufficient ground for proceeding against

that person. The underlying object of the section is preventive

https://indiankanoon.org/doc/1914745/
https://indiankanoon.org/doc/1914745/
https://indiankanoon.org/doc/1914745/
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and  not  penal.  The  section  is  designed  to  enable  the

magistrate  to  take  measures  with  a  view  to  prevent

commission  of  offences  involving  breach  of  peace  or

disturbance  of  public  tranquillity.  Wide  powers  have  been

conferred on the magistrates specified in this section and as

the matter affects the liberty of the subject who has not been

found guilty of an offence, it is essential that the power should

be exercised strictly in accordance with law."

10.  Regarding the law under section 145 Cr.P.C, in Maqbul

Hussain Vs. Syadur Rahman (1986) 2 GLR 167 , the Hon,ble

Gauhati High Court held --“1. It is difficult to obtain an order of

injunction in a civil suit because the party is bound to satisfy

the  court  that  there  is  a  prima  facie  case,  the  balance  of

convenience tilts in his favour and also to satisfy the court that

if  injunction  is  refused  the  applicant  shall  suffer  irreparable

injury. So many hurdles are to be crossed before obtaining an

order of injunction. An order of injunction or prohibitory order

takes away certain rights of the party injuncted. It is indeed

difficult to obtain an injunction, but just throw a petition and

assert  that  there  is  apprehension  of  breach   of  peace  in

respect of the possession of an immovable property, claim for

drawing  up  a  proceeding  assenting  right  to  posses  the

property, a proceeding is readily drawn up under Section 145

CrPC.  The proceeding is  initiated no matter  whether  it  is  a

private dispute between the parties or it  is a dispute which

necessitates drawal of the proceeding for the maintenance of

public order and tranquility.

11.    The distinction between the concept of public order, law

and order or public tranquility is to be found in the picturesque

description drawn by Hidayatullah, J, in Ram Manohar Lohia Vs.
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State of Bihar, AIR 1966 SC 740. The distinction between the

security of State, public order and law and order,  i.e. public

tranquility,  has  been  defined  by  drawing  three  concentric

circles.  „Public  Order‟  comprehends  disorder  of  less  gravity

than those affecting „public order‟. One, is to close his eyes

and take three concentric circles. Law and order represents the

largest circle within which is the next circle representing public

order and the smallest circle represents security of State. It is

then easy to visualize that an act may affect law and order or

public tranquility but not public order just as an act may affect

public order but not security of the State. Public  order means

the even tempo of life of the community even in a specified

locality. Disturbance of public order is to be distinguished from

acts  directed  against  individuals  which  do  not  disturb  the

society  to  the  extent  of  vibrating  a  general  disturbance  of

public tranquility. If a party illegally and forcibly occupies the

land of another,  people may be shocked and even mentally

disturbed but the life of the community may keep on moving

keeping peace with the even tempo of life of the community is

disturbed or jeopardized, it may be a case of disturbance of

public order and tranquility.  The acts of  private parties with

affect personal rights and obligations only but do not disturb

the even tempo of  the society  are merely private feuds for

which action may not be necessary to be taken under Chapter

X of the Code of Criminal Procedure. Section 145 of the Code

clearly states that to assume jurisdiction the Magistrate must

be satisfied that  the dispute is  likely to cause “a breach of

peace”. It is not a breach of mental peace of the parties but

apprehended  breach  of  peace  in  the  locality.  Ordinarily,  a

person  dispossessed  of  property  must  sue  for  recovery  of

specific  immovable  property  under  Section  5  and  6  of  the

Specific Relief Act and if there is threat to dispossess him he
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should institute a suit to obtain  injunction. These are forum for

establishing  the  right  of  the  litigants.  A  proceeding  under

Section 145 Cr.P.C is, therefore, an extraordinary provision to

grant extraordinary relief when there is likelihood of breach of

peace in the locality. The final order of magistrate is subject to

the decision of the civil court. It is, therefore, seen that private

dispute between two persons which does not disturb law and

order  or  occasion a breach of  the peace in the locality  the

forum  for  getting  relief  is  the  civil  court  of  competent

jurisdiction. Now, what I find all around is that just on some

pretext  or  pretence flood of  proceedings under  Section 145

Cr.P.C are entering in courts like flood water entailing wastage

of  public  money  and  public  time.  Before  taking  up  a

proceeding under Section 145 of the Code the Magistrate must

be careful cautious, circumspect and slow. The quint-essence

of  the  decision  of  the  Supreme  Court  in  Ram  Sumer  Puri

Mahani  Vs.  State  of  U.P.  AIR  1985  472  is  to  discourage

proceedings under Section 145 of the Code as far as possible.

It is necessary to avoid multiplicity of litigation which is against

the interest of the parties and in most of the cases public time

is wasted over meaningless and unnecessary proceedings. In

Ram Sumer(Supra) a note of warning has been sounded by

the  Supreme  Court  that  the  Magistrate  should  initiate

proceedings under Section 145 of the Code when the essential

elements of the section are found to be present in the case.

However, these are my passing observations.”

12. What is abundantly clear from the  provision of law  as

laid  down in  section  145 Cr.P.C  is  that  in  order  to  exercise

jurisdiction  U/s  145  Cr.P.C.,  Ld.  Executive  Magistrate  has  to

satisfy  himself/  herself  with  regard  to  existence  of  the

following ingredients :-
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(i) there is  a  dispute concerning immovable

property;
(ii)  there is likelihood of breach of peace for

such dispute.

13.  Thus the law is very clear. For drawal of proceedings

under section 107 and 145 Cr.P.C the Magistrate must apply

judicial  mind and must  be satisfied that  there  indeed is  an

apprehension of breach of  public peace and  tranquillity. In the

case in hand I  find that the ld court  below has not applied

judicial  mind  while passing the impugned order.  Hence the

impugned order is bad in law. The revision petition succeeds.

ORDER

14. The impugned order dated 9.8.17 passed in case no.65

of 2017 is set aside. Send down a copy of the judgment along

with the LCR.

Given under my hand and the seal of this court on this

20th day of April,2018.

Dictated & corrected by me.  

             Sessions Judge       

      Tinsukia

          (P.J. Saikia)

          Sessions Judge

                    Tinsukia 


